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Fishery Eczg(t);mc Who is required to Consequence for failure to submit (In addition to consequences listed
participant collection submit an EDC? below, failure to submit an EDC may be a violation of the MSA.)

(i) Annual/ | (A) All owners of a A first receiver site license application will not be considered complete
ongoing first receiver site li- until the required EDC for that license owner associated with that li-
(2011 cense in 2011 and cense is submitted, as specified at §660.140(f)(3). See paragraph
and be- beyond. (b)(4)(ii)(A) of this table.
yond)
economic
data.

(B) All owners and
lessees of a
shorebased proc-
essor (as defined
under “processor”
at §660.11, for pur-
poses of EDC) that
received round or
headed-and-gutted
IFQ species
groundfish or whit-
ing from a first re-
ceiver in 2011 and
beyond.

(c) Submission of the EDC form and
deadline—(1) Submission of the EDC form.
The complete, certified EDC form must
be submitted to ATTN: Economic Data
Collection Program (FRAM Division),
NMFS, Northwest Fisheries Science
Center, 2725 Montlake Boulevard East,
Seattle, WA 98112. A complete EDC
form contains responses for all data
fields, which include but are not lim-
ited to costs, labor, earnings, activity
in a fishery, vessel or plant character-
istics, value, quota, operational infor-
mation, location of expenditures and
earnings, ownership information and
leasing information.

(2) Deadline. Complete, certified EDC
forms must be mailed and postmarked
by or hand-delivered to NMFS NWFSC
no later than September 1, 2011, for
baseline data, and, for the annual/ongo-
ing data collection beginning Sep-
tember 1, 2012, September 1 each year
for the prior year’s data.

(d) Confidentiality of information. In-
formation received on an EDC form
will be considered confidential under
applicable law and guidance.

(e) EDC audit procedures—(1) NMFS
reserves the right to conduct
verification of economic data with the
submitter of the form. NMFS may em-
ploy a third party agent to conduct the
audits.

(2) The submitter of the EDC form
must respond to any inquiry by NMFS
or a NMFS agent within 20 days of the

date of issuance of the inquiry, unless
an extension is granted by NMF'S.

(3) The submitter of the form must
provide copies of additional data to fa-
cilitate verification by NMFS or
NMFS’ agent upon request. The NMFS
auditor may review and request copies
of additional data provided by the sub-
mitter, including but not limited to,
previously audited or reviewed finan-
cial statements, worksheets, tax re-
turns, invoices, receipts, and other
original documents substantiating the
economic data submitted.

[75 FR 78387, Dec. 15, 2010, as amended at 77
FR 55155, Sept. 7, 2012]

§660.115 Trawl fishery—cost recovery
program.

(a) General. The cost recovery pro-
gram collects mandatory fees of up to
three percent of the ex-vessel value of
fish harvested by sector under the
trawl rationalization program in ac-
cordance with the Magnuson-Stevens
Act. NMFS collects the fees to recover
the actual costs directly related to the
management, data collection, and en-
forcement of the trawl rationalization
program. In addition to the require-
ments of this section, the following
groundfish regulations also apply:

(1) Regulations set out in the fol-
lowing sections of subpart C: §660.11
Definitions and §660.25 Permits.

(2) Regulations set out in the fol-
lowing sections of subpart D: §660.111
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Definitions, §660.112 Trawl fishery pro-
hibitions, §660.113 Trawl fishery record-
keeping and reporting, §660.140
Shorebased IFQ Program, §660.150 MS
Coop Program, and §660.160 C/P Coop
Program.

(b) Fee percentage by sector. The an-
nual fee percentage by sector is cal-
culated as described in paragraph (b)(1)
of this section. NMFS will establish
the fee percentage each year and will
announce the fee percentage by sector
in accordance with paragraph (b)(2) of
this section. The fee percentage must
not exceed three percent of the ex-ves-
sel value of fish harvested by sector
under the trawl rationalization pro-
gram pursuant to the Magnuson-Ste-
vens Act at 16 U.S.C. 1854(d)(2)(B).

(1) Calculation. In the last quarter of
each calendar year, NMFS will cal-
culate the fee percentage by sector
based on information from the previous
fiscal year (defined at §660.11). The fee
percentage will be rounded to the near-
est 0.1 percent and must not exceed
three percent for each sector
(Shorebased IFQ Program, MS Coop
Program, and C/P Coop Program).
NMFS will use the following equation
to annually determine the fee percent-
age by sector: Fee percentage = the
lower of 3% or (DPC/V) x 100, where:

(i) “DPC,” or direct program costs,
are the actual incremental costs for
the previous fiscal year directly re-
lated to the management, data collec-
tion, and enforcement of each sector
(Shorebased IFQ Program, MS Coop
Program, and C/P Coop Program). Ac-
tual incremental costs means those net
costs that would not have been in-
curred but for the implementation of
the trawl rationalization program, in-
cluding additional costs for new re-
quirements of the program and reduced
trawl sector related costs resulting
from efficiencies as a result of the pro-
gram. If the amount of fees collected
by NMF'S is greater or less than the ac-
tual net incremental costs incurred,
the DPC will be adjusted accordingly
for calculation of the fee percentage in
the following year.

(ii) ““V”’ is, for each applicable sector,
the total ex-vessel value, as defined at
§660.111, from the previous calendar
year attributable to that sector of the
trawl rationalization program
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(Shorebased IFQ Program, MS Coop
Program, and C/P Coop Program).

(2) Notification of the fee percentage
and MS average pricing. During the last
quarter of each calendar year, NMFS
will announce the following through a
FEDERAL REGISTER notice:

(i) The fee percentage to be applied
by fish buyers and fish sellers, for each
sector, that will be in effect for the up-
coming calendar year, and

(ii) The average MS price per pound
from the previous fiscal year as re-
ported for the MS Coop Program to be
used in the C/P Coop Program to cal-
culate the fee amount for the upcoming
calendar year as specified in paragraph
(c) of this section.

(iii) Information on how to pay in to
the Fund subaccount as specified at
paragraph (d) of this section.

(c) Fee amount. The fee amount is the
ex-vessel value, as defined at §660.111,
for each sector multiplied by the fee
percentage for that sector as an-
nounced in accordance with paragraph
(b)(2) of this section.

(d) Fee payment and collection—(1) Fee
payment and collection in the Shorebased
IFQ Program and MS Coop Program.
Payment of fees at the fee percentage
rate announced in paragraph (b)(2) of
this section begins January 1 and con-
tinues without interruption through
December 31 each year.

(1) Between the fish seller and fish
buyer. Except as described below, the
full fee is due and payable at the time
of fish landing/delivery. Each fish
buyer must collect the fee at the time
of fish landing/delivery by deducting
the fee from the ex-vessel value before
paying the net ex-vessel value to the
fish seller. Each fish seller must pay
the fee at the time of fish landing/de-
livery by receiving from the fish buyer
the net ex-vessel value, as defined at
§660.111.

(A) In the event of any post-delivery
payment for fish, the fish seller must
pay, and the fish buyer must collect, at
the time the amount of such post-land-
ing/delivery payment, the fee that
would otherwise have been due and
payable at the time of initial fish land-
ing/delivery.

(B) When the fish buyer and fish sell-
er are the same entity, that entity
must comply with the requirements for
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both the fish seller and the fish buyer
as specified in this section.

(ii) Between the fish buyer and NMFS—
(A) Deposit accounts. Each fish buyer
shall maintain a segregated account at
a federally insured financial institu-
tion for the sole purpose of depositing
collected fee revenue from the cost re-
covery program specified in this sec-
tion and disbursing the deposit prin-
cipal directly to NMFS in accordance
with paragraph (d)(1)(ii)(C) of this sec-
tion.

(B) Fee collection deposits. Each fish
buyer, no less frequently than at the
end of each month, shall deposit, in the
deposit account established under para-
graph (d)(1)(ii)(A) of this section, all
fees collected, not previously depos-
ited, that the fish buyer collects
through a date not more than two cal-
endar days before the date of deposit.
The deposit principal may not be
pledged, assigned, or used for any pur-
pose other than aggregating collected
fee revenue for disbursement to the
Fund in accordance with paragraph
()(Q){1)(C) of this section. The fish
buyer is entitled, at any time, to with-
draw deposit interest, if any, but never
deposit principal, from the deposit ac-
count for the fish buyer’s own use and
purposes.

(C) Deposit principal disbursement. Not
later than the 14th calendar day after
the last calendar day of each month, or
more frequently if the amount in the
account exceeds the account limit for
insurance purposes, the fish buyer shall
disburse to NMFS the full deposit prin-
cipal then in the deposit account. The
fish buyer shall disburse deposit prin-
cipal by electronic payment to the
Fund subaccount to which the deposit
principal relates. NMFS will announce
information about how to make an
electronic payment to the Fund sub-
account in the notification on fee per-
centage specified in paragraph (b)(2) of
this section. Each disbursement must
be accompanied by a cost recovery
form provided by NMFS. Record-
keeping and reporting requirements
are specified in paragraph (d)(4) of this
section and at §660.113(b)(6) for the
Shorebased IFQ Program and
§660.113(c)(b) for the MS Coop Program.
The cost recovery form will be avail-
able on the pay.gov Web site.

§660.115

(2) Fee payment and collection in the C/
P Coop Program. Payment of fees for
the calendar year at the fee percentage
rate announced in paragraph (b)(2) of
this section is due in the last quarter
of the calendar year and no later than
December 31 each year. The fish buyer
is responsible for fee payment to
NMFS. The fish seller and the fish
buyer, as defined at §660.111, are con-
sidered the same entity in the C/P Coop
Program. The fish buyer shall disburse
to NMFS the full fee amount for the
calendar year by electronic payment to
the Fund subaccount. NMFS will an-
nounce information about how to make
an electronic payment to the Fund sub-
account in the notification on fee per-
centage specified in paragraph (b)(2) of
this section. Each disbursement must
be accompanied by a cost recovery
form provided by NMFS. Record-
keeping and reporting requirements
are specified in paragraph (d)(4) of this
section and at §660.113(d)(b) for the C/P
Coop Program. The cost recovery form
will be available on the pay.gov Web
site.

(3) Failure to pay or collect—(i) Respon-
sibility to notify NMFS. (A) If a fish
buyer fails to collect the fee in the
amount and manner required by this
section, the fish seller shall then advise
the fish buyer of the fish seller’s fee
payment obligation and of the fish buy-
er’s cost recovery fee collection obliga-
tion. If the fish buyer still fails to
properly collect the fee, the fish seller,
within the next 7 calendar days, shall
forward the fee to NMFS. The fish sell-
er at the same time shall also advise
NMFS in writing at the address in
paragraph (d)(3)(i)(C) of this section of
the full particulars, including:

(I) The fish buyer’s and fish seller’s
name, address, and telephone number,

(2) The name of the fishing vessel
from which the fish seller made fish de-
livery and the date of doing so,

(3) The weight and ex-vessel value of
each species of fish that the fish seller
delivered, and

(4) The fish buyer’s reason, if known,
for failing or refusing to collect the fee
in accordance with this subpart;

(B) Notifications must be mailed or
faxed to: National Marine Fisheries
Service, West Coast Region, Office of
Management and Information, ATTN:
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Cost Recovery Notification, 7600 Sand
Point Way NE., Seattle, WA 98115; Fax:
206-526-6426; or delivered to National
Marine Fisheries Service at the same
address.

(i1) IAD, appeals, and final decision. If
NMFS determines the fish buyer or
other responsible party has not sub-
mitted a complete cost recovery form
and corresponding payment by the due
date specified in paragraphs (d)(1) and
(2) of this section, NMFS will at any
time thereafter notify the fish buyer or
other responsible party in writing via
an initial administrative determina-
tion (IAD) letter.

(A) IAD. In the IAD, NMFS will state
the discrepancy and provide the person
30 calendar days to either pay the spec-
ified amount due or appeal the IAD in
writing.

(B) Appeals. If the fish buyer appeals
an IAD, the appeal must be post-
marked, faxed, or hand delivered to
NMFS no later than 30 calendar days
after the date on the IAD. If the last
day of the time period is a Saturday,
Sunday, or Federal holiday, the time
period will extend to the close of busi-
ness on the next business day. The ap-
peal must be in writing, must allege
credible facts or circumstances, and
must include any relevant information
or documentation to support the ap-
peal. Appeals must be mailed, faxed, or
hand-delivered to: National Marine
Fisheries Service, West Coast Region,
Office of Management and Information,
ATTN: Cost Recovery Appeals, 7600
Sand Point Way NE., Seattle, WA
98115; Fax: 206-526-6426; or delivered to
National Marine Fisheries Service at
the same address.

(C) Final decision—(1) Final decision on
appeal. For the appeal of an IAD, the
Regional Administrator shall appoint
an appeals officer. After determining
there is sufficient information and that
all procedural requirements have been
met, the appeals officer will review the
record and issue a recommendation on
the appeal to the Regional Adminis-
trator, which shall be advisory only.
The recommendation must be based
solely on the record. Upon receiving
the findings and recommendation, the
Regional Administrator, acting on be-
half of the Secretary of Commerce, will
issue a written decision on the appeal

50 CFR Ch. VI (10-1-14 Edition)

which is the final decision of the Sec-
retary of Commerce.

(2) Final decision if there is no appeal.
If the fish buyer does not appeal the
IAD within 30 calendar days, NMFS
will notify the fish buyer or other re-
sponsible party in writing via a final
decision letter. The final decision will
be from the Regional Administrator
acting on behalf of the Secretary of
Commerce.

(3) If the final decision determines that
the fish buyer is out of compliance, the
final decision will require payment
within 30 calendar days. If such pay-
ment is not received within 30 calendar
days of issuance of the final decision,
NMFS will refer the matter to the ap-
propriate authorities for purposes of
collection. As of the date of the final
decision if the fish buyer is out of com-
pliance, NMFS will not approve a per-
mit renewal for an MS permit or a C/P-
endorsed limited entry trawl permit
until all cost recovery fees due have
been paid as specified at
§660.25(b)(4)(1)(G); or reissue an IFQ
first receiver site license until all cost
recovery fees due have been paid, as
specified at §660.140(f)(4).

(4) Recordkeeping, reporting, and au-
dits—(1) Recordkeeping. Each fish buyer
and fish seller shall retain records in
accordance with §660.113(a). In addi-
tion, fish buyers shall retain records in
accordance with the following para-
graphs: §660.113(b)(5) for the
Shorebased IFQ Program, §660.113(c)(5)
for the MS Coop Program, and
§660.113(d)(5) for the C/P Coop Program.

(ii) Reporting, including annual report.
Each fish buyer shall submit reports in
accordance with the following para-
graphs: §660.113(b)(5) for the
Shorebased IFQ Program, §660.113(c)(5)
for the MS Coop Program, and
§660.113(d)(5) for the C/P Coop Program.
The fish buyer must submit a cost re-
covery form along with fee payment to
NMFS. By March 31 each year, fish
buyers in the MS Coop Program must
submit an annual report to NMFS con-
taining information from the preceding
calendar year as specified at
§660.113(c)(5).

(iii) Audits. NMFS or its agents may
audit, in whatever manner NMFS de-
termines reasonably necessary for the
duly diligent administration of the
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cost recovery program, the financial
records of fish buyers and fish sellers in
order to ensure proper fee payment,
collection, deposit, disbursement, ac-
counting, recordkeeping, and report-
ing. Fish buyers and fish sellers must
respond to any inquiry by NMFS or a
NMFS agent within 20 calendar days of
the date of issuance of the inquiry, un-
less an extension is granted by NMFS.
Fish buyers and fish sellers shall make
all relevant records available to NMFS
or NMFS’ agents at reasonable times
and places and promptly provide all re-
quested information reasonably related
to these records. NMFS may employ a
third party agent to conduct the au-
dits. The NMFS auditor may review
and request copies of additional data
provided by the submitter, including
but not limited to, previously audited
or reviewed financial statements,
worksheets, tax returns, invoices, re-
ceipts, and other original documents
substantiating the data submitted.

[78 FR 75280, Dec. 11, 2013]

§660.120 Trawl fishery—crossover pro-
visions.

The crossover provisions listed at
§660.60(h)(7), apply to vessels fishing in
the limited entry trawl fishery.

[76 FR 74740, Dec. 1, 2011]

§660.130 Trawl fishery—management
measures.

(a) General. Limited entry trawl ves-
sels are those vessels registered to a
limited entry permit with a trawl en-
dorsement and those vessels registered
to an MS permit. Most species taken in
limited entry trawl fisheries will be
managed with quotas (see §660.140), al-
locations or set-asides (see §660.150 or
§660.160), or cumulative trip limits (see
trip limits in Tables 1 (North) and 1
(South) of this subpart), size limits (see
§660.60 (h)(5), subpart C), seasons (see
Pacific whiting at §660.131(b), subpart
D), gear restrictions (see paragraph (b)
of this section) and closed areas (see
paragraph (e) of this section and
§§660.70 through 660.79, subpart C). The
trawl fishery has gear requirements
and harvest limits that differ by the
type of trawl gear on board and the
area fished. Groundfish vessels oper-
ating south of Point Conception must

§660.130

adhere to CCA restrictions (see para-
graph (e)(1) of this section and §660.70,
subpart C). The trip limits in Tables 1
(North) and 1 (South) of this subpart
apply to vessels participating in the
limited entry groundfish trawl fishery
and may not be exceeded. Federal com-
mercial groundfish regulations are not
intended to supersede any more restric-
tive state commercial groundfish regu-
lations relating to federally-managed
groundfish.

(b) Trawl gear requirements and restric-
tions. Trawl nets may be fished with or
without otter boards, and may use
warps or cables to herd fish.

(1) Codends. Only single-walled
codends may be used in any trawl. Dou-
ble-walled codends are prohibited.

(2) Mesh size. Groundfish trawl gear
must meet the minimum mesh size re-
quirements in this paragraph. Mesh
size requirements apply throughout the
net. Minimum trawl mesh sizes are:
Bottom trawl, 4.5 inches (11.4 cm);
midwater trawl, 3.0 inches (7.6 cm).
Minimum trawl mesh size require-
ments are met if a 20-gauge stainless
steel wedge, less one thickness of the
metal wedge, can be passed with only
thumb pressure through at least 16 of
20 sets of two meshes each of wet mesh.

(3) Chafing gear. Chafing gear may en-
circle no more than 50 percent of the
net’s circumference. No section of chaf-
ing gear may be longer than 50 meshes
of the net to which it is attached. Chaf-
ing gear may be used only on the last
50 meshes, measured from the terminal
(closed) end of the codend. Except at
the corners, the terminal end of each
section of chafing gear on all trawl
gear must not be connected to the net.
(The terminal end is the end farthest
from the mouth of the net.) Chafing
gear must be attached outside any
riblines and restraining straps. There
is no limit on the number of sections of
chafing gear on a net.

(4) Large footrope trawl gear. Large
footrope gear is bottom trawl gear with
a footrope diameter larger than 8
inches (20 cm) (including rollers, bob-
bins or other material encircling or
tied along the length of the footrope).
Fishing with bottom trawl gear with a
footrope diameter greater than 19
inches (48 cm) (including rollers, bob-
bins, or other material encircling or
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